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1 )^l Responsive to communication(s) filed on 03 April 2009 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
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6) |EI Claim(s) 1-3.5-15.34 and 35 is/are rejected. 

7) ^ Claim(s) 16-18 is/are objected to. 
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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
04/03/2009 has been entered. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-3, 5, 9-15 and 36 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Russin (U.S. 5,807,276). 

Russin discloses a tunnel notcher and guidewire delivery device, comprising an 
elongate member with proximal (FIG. 3) and distal (FIG. 2) ends and an inner lumen 
(ref. #34) extending therebetween, the inner lumen being adapted to receive a 
guidewire; and a cutting element (ref. #72) disposed proximal to the distal end of the 
elongate member and adapted to remove bone within an opening of a bone tunnel, the 
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cutting element being substantially wedge-shaped and extending radially outward from 
the elongate member. A distal portion of the distal end of the elongate member is 
substantially tapered (ref. #22, sharpened edge). The cutting element is disposed 
proximal to the substantially tapered distal portion of the elongate member. The cutting 
element includes a distal-facing surface that is disposed at an acute angle with respect 
to a longitudinal axis of the elongate member. The cutting element includes a base 
portion (ref. #68) coupled to the elongate member and a cutting edge positioned a 
distance apart from the elongate member. The cutting edge is positioned distal to the 
base portion. The cutting edge that is positioned a distance apart from the elongate 
member has a length that is less than a diameter of the elongate member. The cutting 
element is adapted to create a notch in bone having a substantially semi-circular shape. 
The device further comprising a plurality of indicia (at ref. #36) formed on a distal portion 
of the elongate member and adapted to indicate a depth of the elongate member within 
a bone tunnel. The device further comprising a handle (ref. #'s 3, 40) disposed on a 
proximal portion of the elongate member. The handle extends in a direction transverse 
to a longitudinal axis of the elongate member. The distal portion (FIG. 2) has a length 
greater than a length of the cutting element (ref. #72). 

Allowable Subject Matter 

Claims 16-18 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of 
the base claim and any intervening claims. 
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Response to Arguments 

Applicant's arguments filed 02/03/2009 have been fully considered but they are 
not persuasive. 

Applicant argues that in Russin, the length of the distal portion is not greater than 
the length of the cutting element. The examiner respectfully disagrees. The cutting 
element is slid along the cannula (see col. 5, line 51). Therefore, the cutting element 
travels from the proximal portion of the elongate member to the distal portion of the 
elongate member. While at the proximal portion, before the cutting element is slid along 
the entire length of the cannula to its final location at the distal portion, the device of 
Russin meets the claim language, including that the length of the distal portion is 
greater than the length of the cutting element. 

The rejections are deemed proper. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MARY HOFFMAN whose telephone number is 
(571)272-5566. The examiner can normally be reached on Monday-Thursday 10:00- 
5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo C. Robert can be reached on 571-272-4719. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Mary C. Hoffman/ 
Examiner, Art Unit 3733 

/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



